OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN ‘

GROVER BELLERS

ATTORNREY _.l;tlmfl-

Honorables F, M, Law, Preatdesant
Bosrd of Directors of ,
Agriocultural & “echeniocal College
First Netvional Bank

Houston, Texas

Dear Sir: Opini:

ajaalery to tha person
£€d by tt as such it
th of the holder of

» - perrorm sny
evior the Collega?

» Te O, ﬁalton tandered

R, of Dlreotorn of the Agrioultnral

| N College of Texas his written -

e.~gnatto- a4 Fresident of the College, giving
1 healt) an/his reavon thtrofor, and such

nadmuch as he had ssrved the College
for over thirty years, aighteen years of
whioh conatituted his term in the Presidency,
the Board of Direotors thereaftor orsated
the position of Fresident tmeritus of ths
College and slected hia to that position.
The Board alsc thersafter ordered that he

be paid $12,000.,00 for one year and half

of said amount the seoond ysar,:

ATION !8 TO BE CONBTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED Bv vam o——o- - -

o
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*In lirht of the adbove it will de apprecinted
if you will advise thes Roard proaptly on the
following nuzations: _

*{(1}) Is ths Voard of Directors authnrized dy
law to creats the position of Tresident "meritus
and pay a salary to the parson deaignated by it
as such if the health of the holder of such
position {s such that it {s inedvisable modically
for him to perform any sorvice for tha Colleges

n{2) Further, in the evont that he should
regoin his healih t0 auch an extont thaet froa
¢t ciedios] atandpoint he gould render some
aervics to the College, would it bs legal for
him to be pald a anlary as I'resident *meritus
slthougsh hs ¢1d not perform sny sesrvice for
the College? .

*{3) In the event you should be of the
" opinion that the Board of Direotors is authorized
by law to pay such a salery in either or both
of such oontingencies namad adbove, then please
advise whather or not there are any limitations ns
tottha smount of such salary es msy be lawfully
paid.

The lLagislature har vested the oontrol and
nansgeasnt of the Agriocultural and slsohanical College
in the Board of Directors thereof, ond by Article 2613,
RusCefle 1925 has provideds

"The Board of Directors is charged with the
duties snd cmpoworesd to 40 and perform the aots
hereinafter set forth ae followst

"1, The board shall, when necsssary, sppoint
the president and professors of the gollege and
suoh other officors as, from tins to time, they
may think proper to keep the college in suoccesaful
operation, and any from time to time adolish any
office thnt 1s in thelr Juldgment unnecessary.”
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. Under ths quoted atatutory provisions, the
Yoard of Directors of tha ‘ericultural and !"achanieal
Collegs is empovercd to establish the position of
Jresident ¥acritus, and to define the funotions and
dutins thereof, :

“he power of pudlic officers to o-ntract for
the SNtate must be founded upon and de in »ll its aspeotis
e 'nferred by law, elther exprossly cr by neceasary inpli-
cation. ¥t, sorth)CavAlep{Clud v, Shsppard, 125 Tex. 139,
83 8, v, {(2) 660; Stutw'Y, Ragland Clinic¢ Hospital, 138
Tex. 393, 159-3, 1. (2) 105, Ths sxtent of thess powers
must be dotermined fromy the ssveral laws granting them,
and presoribing the liaitations upon their sxercise,

’ ' Undoi %eotion LY of Article 3 of our Conatitution
it i{s provided that:

YNo debt shall be orsated by or on bahalf of
tha Stats, exoept to aufply casual deficiancias
of revenue, rapel invaslon, suppress insurrection,
dofend the State in wur, or pay existing debt;
and the dedbt oraared to supply deficlancies in
the reveanue, shall aever excead 1in thes asggregate
at any ona time two handred thousand dollares.®

It 18 settled by the doocisions of ocur Courts
that &n obligation {naurred for services rendersd o
for goods furnished ocnatituted a "deadt™ within the
Constitutional prohibition where, at the time the
obligation ia creatsd there 1s no legislative appro-
priation effeotive to suthorize ite pnyment from
ourrent funds, Stnte v, Wilson, 71 Tex, 291, 9 8. Y.
155; Pt. Yorth Tsvymiry Clud v, Sheppard, supra;
Hfiohols v, State 11 Tox, Civ, App. J?Z 32 8, %. 452 .
(®rror refused); Stale v, Haldenan, 1} 5 8, W, 1020 (Tax,
Civ. Apr. Trror Refused). '

, In order that no prohidited indebtednesa be
orested againat the Ztate through contraots of emploi-
mont made by the Board of Directors in filling poeitions
eatablished under Apticle 2613, thersfore, 1t is nccessary
that authority for .the proposed expenditure be found
in curredit approprinbiona,
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The ourrent ap{roprlatlon bill aot for the
surport of A, & M. Collega (S. B, 333, Ch. 399, Acts
iBth leglislature makes no provieion by speoific item
of appropriation for the position of rresidont Tameritus.
Cection 1 of the Aot howsver, suthorizes expenditure
of funds derived from various local sourges "for the
support, smintenancs, operation and improvement" of
tha institution, but by paregraph 4 of the Ceneral 7ro-
visions of the Act, Lhe authority for ezpsndisure of
suoh funda for pos{tiona other than those itenized {e

- dofined spd limited as follows: '

"vhen any additicnal exployeess ather than
those snployed to 11l the positiona itemized
Rerein are smploysd, and are to %e paid ~ut of
sald appropristions or any other funds, suoch
employraa shall not be paid lavger samounta thon
thoss provided herain for aimilar positions in
such inastitutions or mgencies and jn the event
thers ara no similar positions within such {ne
atitutions then such additional smployees
shall not bo psid largsr amounts than those

"rrovided for sicilar positions in other State
institutlons, departaents or sgenoies.”

In visw of the limitutions cunaldered above,
thercfore, the ooupeneaticn paysdle to n person holding
the position of Irosldent faoritis would be dependent
upon the duties which aro discnywged by tlis person
holding sugh position. Otherwise stated {t is not the
nme or tltle sttnchad to poaitiona sstablished by the

"Board of Direotora which controla the ocompenastion which
may attoch thereto., It is rather the duties eabraced

by the position .as compared with itemized positions
entailing similar funotiona wnich govarns salary; that
is, whether the position sstadlished is in .faot come
‘parable to that of Trofessor of Boteny, to that of
frofeasor Of ihysicas or to that of Aesistant Auditor,
(Our Opinion o, 05440}

We think 1t obviocus that {t was not within
the contemplation of Articla 2613 thet there should de
more than ona poaition of Tresident of the Institution,
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and thart §¢v was without the ccateaplation of thue Appropri-
ation lot Ch, 199 that there chould ks snother poaition
80 similar in the scope of {ts dutiea to thoae of the
Tresideatts COffice as to autaorize payzsnt of the sanme
salary as the csximva salary suthorizsd to bs pald to the
I'resident of the “chool. lurther, it wes polinted ocut in
our Cpiniop 0-1,33 thnet while the Yoard of I'irectors has
authority to satndliah the position of Vigce~iresident
under Article 2613, the provision ¢f tha sprropriation
. A0t permitting supplementation of the salery of the Vicee
Tresldent to an emount equsl to BOY of the salory suthore
1ze¢d for {he Iresident, ths authority to psy such suwn wasn
‘1imited to one pomition,

There is po poaition other than that of
Tresifent of the Inetitution within thoss itsmized within
the arpropristion for A, & R, Collegs osrrying op authcr=-
- izing & salary of %12,000 per snnum. The Board of Dircetors
therafora ¢xceedsad its powares {n attanptinge to attach na
grest a salary to the position of Fresident “meritus,
whatever the naturs of the duties which i wns coatemplated
that position would cover,

Your questions 4o not dafins the dutics incident

to the position with whioch they sre onnocerned, dut, as

reecd incuirs, firat whether the Noavrd of Direators aay

ogally pay 2 salury to0 8 person as Yresidsn?t "meritus {f
the health of the amployee ia auch ss tO Tender 1% "medically
$nadviasble” for »im to perform eny esrvios for the sohool,
and saccndly, whather, if suoh a parson ahould regain his
health, whather it whuld be legal to pay him s salary
although he 414 not perfors any se*vica for ths dollapo,
vhether ovr not 1t ia inadviasable a2 ¢ medical matter Zor
the peérson’ to parfora duiies f:or the State hes no bearing
upon tha legality of paying hia for sarvioces aotually
pecformedi if ha 4o faot diaschargaes the dutiss of his
exploymant and he hae legally baen abphged, he may bde
pald regardlesz of tho atete Of health,

The Board of Direotors doer zot havo the power,
howaver,%o entablish rexunerstive positions which conten-
plats the parforsmnce 0f No sorvioes for the college; that,
we think, 43 an obviosus oorollary of the lialtziion that
the Donrd my npot attach to positiona it establishes, more
coaprasaticn ther is provided for itanized positions of
similar dutias., lor cesn auch aotion de austained sa a
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provision for retiraneat of personnel; the method &=
aciboddy the Teacher Petire=cnt Aot (Ch, 470, ‘ots .
45%h- Legls, an axm~aded; Art 2922.1, V,A,C.3.) 1o 61
clusive, and by necessary inference dsnies the powar

to the Poard of Direotors to satablish anothor or ade
ditional system or method,

. e ragret that we are unadle to givs _
oategorioal anaswors tO0 the juegtions subaitted, dut thair
fora prevents e rerly in that form, If the above
obsarvations do not cover the probleams which you have

in mind, we shall be pleanod t0 advise you further in
refersncs thercto upon rsquest.

LOPROVED
L U T REet )
CEVITATTEE

Veory truly yours
ATTORNYY GAIPRAL OF 1'"XAS

N\aew 2 !
i 1

BY
, Caynor tendsll
W R L v s Assistent
Ch:nocd
oK
£8.
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